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iPOS / iBasket / iStore Application 
(E-commerce Solutions)

	This Contract is entered into between Digital Age Technologies (Pty) Ltd (“DAT”) and the Merchant set out below. The terms and conditions attached form part of this Contract.

 Merchant Details:
	Contract Number (for office use):

     
     

	Name of Merchant (full legal name):

     
     
	Registration Number (if company, close corporation or trust):

     
	Identity Number (if individual or unincorporated partnership):

     


	Billing Address:

     
     
                    Code:      
	Physical Address (if different from billing address):

     
     
                    Code:      


	Contact Person (Billing):

     

	Contact Person (Technical):

     


	Phone:

     

	Facsimile:

     

	Phone:

     
	Facsimile:

     

	E-mail:

     

	E-mail:

     



 Banking Details and Authorisations:
	Bank:

     

	Branch Name:

     

	Branch Code:

     


	Account Holder (name):

     

	Account Number:

     

	Account Type (please tick):

 FORMCHECKBOX 
Current      FORMCHECKBOX 
Transmission     FORMCHECKBOX 
Savings



	Debit Order Authorisation:

I/We the undersigned, hereby authorise DAT to collect any amounts payable in terms of this Contract from my/our bank account in accordance with a debit order system, including but not limited to, reversed transaction amounts, fees and commissions.

Authorisation Signature(s):

The signatories hereto warrant that they are duly authorised to sign the debit order authorisation, as well as agree to all of the abovementioned conditions.

                                   Signature                                                          Signature                                                               Date


 Fees and Commissions: 

	All prices quoted below are subject to change at the sole discretion of DAT.

Setup fees are payable in advance of the commencement of services being rendered. Monthly fees are payable at the end of every month.

Commissions include a Transaction Fee and a Card Fee and are paid per transaction according to the Card Type and the volume per month.

Commissions and Fees are subject to VAT.

	iPOS: (online credit card transaction facility)

iPOS

Once-off

Monthly

Setup Fee

R 500.00
Service Fee

R 275.00
VAT:

R   70.00
R   38.50
Total:

R  570.00
R  315.50
iBASKET: (iPOS + online shopping basket facility)

iBASKET

Once-off

Monthly

Setup Fee

R 1,500.00
Service Fee

R 330.00
VAT:

R  210.00
R   46.20
Total:

R 1 710.00
R  376.20
iSTORE: (iPOS + iBASKET + integrated e-commerce web store)

iSTORE

Once-off

Monthly

Setup Fee

R 4,000.00
Service Fee

R 4,000.00
VAT:

R  560.00
R  560.00
Total:

R 4560.00
R 4560.00


Selection: (CHOOSE ONE OPTION ONLY)

I/We require the use of (please tick):

 FORMCHECKBOX 
  iPOS                   FORMCHECKBOX 
  iBASKET              FORMCHECKBOX 
  iSTORE

Payment Method: (CHOOSE ONE OPTION ONLY)

 FORMCHECKBOX 
 Monthly via debit order    FORMCHECKBOX 
 Annually (see Terms & Conditions)


	Transaction Fee Commissions Per Card Type:

VISA and MasterCard

5.00%

Diners Club and American Express

6.00%



Card Fee Commissions Per Volume of Transactions:

Volume of Transactions per Month

Amount*

1 – 100

Free
101- 500

R 1.80 + VAT

501 – 1000

R 1.50 + VAT

1001 – 2000

R 1.20 + VAT

2001 and upwards

R 0.80 + VAT

*Card Fee commissions will be charged for at the rate determined above according to the total number of transactions collected during an entire month. This amount is per transaction.


Card Type Activation:

I/We require the following Card Types to be activated for collection purposes according to the Commissions payable as stipulated above (please tick):

 FORMCHECKBOX 
  VISA and MasterCard

 FORMCHECKBOX 
  Diners Club and American Express


 Signatures:  (The signatories hereto warrant that they are duly authorised to sign this Agreement) 

	The Merchant confirms by signing this Contract having read and understood the General Terms and Conditions and accepts all terms and conditions of this Contract including the General Terms and Conditions

	The Merchant (Full Name):


	DAT (Full Name):



	Signed at:


	Date:


	Signed at:


	Date:



	Merchant Signature:


	DAT Signature:

	Position:


	Position:


Direct transfers of setup fees to:

Bank: Nedbank, Branch: Business Central, Acc No: 1284025780, Branch Code: 128405

GENERAL TERMS AND CONDITIONS OF THE AGREEMENT
between

DIGITAL AGE TECHNOLOGIES (PROPRIETARY) LIMITED

(Registration No. 2000/0066129/07)

2nd Floor, Sutton Square, Cnr Gemsbok and 12th Ave, Rivonia.

Telephone No: (011) 612-3027

Telefax No: (011) 234-7323

(“DAT”)

and 

THE MERCHANT IDENTIFIED IN THE DAT SERVICE CONTRACT

(“the Merchant”)

PART A:
ON-LINE CREDIT CARD FUNDS COLLECTION SERVICE AGREEMENT

In consideration of the mutual covenants herein, the parties agree to the following, which shall apply during the term of this agreement:

DESCRIPTION OF SERVICES
DAT shall maintain and provide the Merchant with the intellectual means by which a member of the public can purchase the Merchants products over the Internet through DAT’s electronic point of sale, by visiting the Merchant’s web site and placing orders, payment for which is made by submission of credit card information.

DURATION
The effective date of this agreement is the date of signature hereof by the merchant. This agreement shall endure for a period of 12 months (“Subscription Period”) commencing on the effective date and, shall be automatically renewed for a further period of 12 months in perpetuity.

CONFIDENTIALITY AND RESTRAINT
Communication integrity shall be maintained by means of SSL (Secure Socket Layer) encrypted communication links between the Merchant’s customer, DAT and Nedbank. Furthermore, the verified identities of DAT and Nedbank shall be made known by means of Digital Certificates provided unto each party by reliable third party Certificate Authorities (CA’s).

Each party acknowledges that all material information, which has or will come into the possession or knowledge of the other in connection with this agreement or the performance of the obligations hereunder, consists of confidential and proprietary information, which, if disclosed to third parties, might be damaging to the proprietor thereof.

Both parties therefore agree to hold such material and information in the strictest confidence, not to make use thereof other than in the performance of the obligations under this agreement, to release it only to employees requiring such information and not to release or disclose it to any other party.

Neither party will use the name of the other in publicity releases or advertising or for other promotional purposes, without securing the prior written approval of the other party.

WARRANTY
DAT warrants the integrity of the service provided to the Merchant only to the following extent:

All information transferred between the Merchant’s website and DAT will be encrypted via SSL or a suitable alternative;

All information transferred between the Merchant’s client and DAT via a standard Web Browser software package and/or a Digital Wallet installed on the client’s computer terminal will be encrypted via SSL or a suitable alternative;

All information transferred between any of DAT’s internal servers will be encrypted via IPSEC or a suitable alternative;

All information transferred between DAT and Nedbank will be encrypted via SSL or a suitable alternative;

DAT will not store in any form whatsoever, electronically or other, confidential and/or personally identifiable information pertaining to the Merchant or any client of the Merchant, where such information might pass between these parties as a result of normal business practices, other than the Merchant’s name and/or identity, transactional amounts and transaction reference codes relating to the Merchant’s use of the Services provided for by DAT.

EXCLUSION OF LIABILITY
Except as otherwise expressly provided herein to the contrary, DAT shall not be liable to the Merchant or any third party for any loss or damage of whatsoever nature and/or howsoever arising (including consequential or incidental loss or damage which shall include but shall not be limited to loss of property or of profit, business, goodwill, revenue or anticipated earnings/savings).

The Merchant hereby indemnifies DAT against and holds DAT harmless for any claim by any party arising directly or indirectly out of access to or use of the service or information obtained through the use of it.

TERMINATION
This agreement may be terminated by either party on 90 (ninety) days written notice to the other, prior to the expiry of any subscription period, provided that the party so giving notice shall remain bound to the terms of this agreement during such notice period and shall remain bound to the terms intended to survive termination as the case may be.

This agreement may, however, in special circumstances and at the sole discretion of DAT, be terminated on 1 month’s prior written notice.

MAINTENANCE
Due to the need to conduct routine maintenance, repairs and/or improvement work from time to time on the technical infrastructure by means of which the Service is provided, the Service may be suspended from time to time without notice by DAT and all liability on the part of DAT for any loss or damage (whether directly or indirectly) thereby incurred or for any costs, claims or demands of any nature arising there from, is excluded. Should the provision of the Service be suspended for the purpose aforementioned for a period in excess of 48 (forty eight) consecutive hours, DAT shall give the Subscriber credit in the amount which represents a pro rata portion of the Subscribers’ basic subscription fee for the period during which the said suspension occurred.

PART B:
E-COMMERCE WEB STORE SERVICE AGREEMENT
In consideration of the mutual covenants herein, the parties agree to the following, which shall apply during the term of this agreement:

DESCRIPTION OF SERVICES
DAT shall maintain and provide the Merchant with the intellectual means by which a member of the public can purchase the Merchants products over the Internet through DAT’s electronic point of sale, by visiting the Merchant’s web site and placing orders, payment for which is made by submission of credit card information.

DAT shall provide the Merchant with a customised e-commerce web store service that will provide the Merchant with the means to advertise, display and sell products as is required.

The e-commerce web store shall be based upon a prototype template, the functionality and layout of which is predetermined according to DAT’s current product offerings.

The detail of all customisations to be effected shall be specified in a Development Specification Report, the contents of which shall be agreed to between DAT and the Merchant prior to the implementation of the e-commerce web store services.

DURATION
The effective date of this agreement is the date of signature hereof by the merchant. This agreement shall endure for a period of 12 months (“Subscription Period”) commencing on the effective date and, shall be automatically renewed for a further period of 12 months in perpetuity.

TERMINATION
This agreement may be terminated by either party on 90 (ninety) days written notice to the other, prior to the expiry of any subscription period, provided that the party so giving notice shall remain bound to the terms of this agreement during such notice period and shall remain bound to the terms intended to survive termination as the case may be

This agreement may, however, in special circumstances and at the sole discretion of DAT, be terminated on 1 month’s prior written notice.

PART C:  TERMS AND CONDITIONS FOR ON-LINE CREDIT CARD FUNDS COLLECTION AS WELL AS E-COMMERCE WEB STORE SERVICE AGREEMENT
DOMAIN NAME REGISTRATION / TRANSFER
4.1
DAT will acquire, on request, an Internet Domain Name on behalf of the Merchant. In such case the Merchant hereby waives any and all claims which it may have against DAT for any loss, damage, claim or expense arising out of, or in relation to, the registration of such Domain Name in any on-line or off-line network directories, membership lists or registration lists, or the release of the Domain Name for such directories or lists following the termination of services by DAT for any reason. Any costs of DAT in obtaining or maintaining a domain name for the Merchant or its customer shall be immediately reimbursed to DAT upon receipt of an invoice from DAT relating thereto.

RELATIONSHIP OF THE PARTIES
5.1
The relationship between DAT and the Merchant is that of vendor and client. They shall not be construed as being joint ventures, franchise/franchisee, or employer/employee. This agreement is a commercial agreement between two businesses, not a consumer agreement. The Merchant has no authority, apparent or otherwise, to contract on behalf of DAT, or in any other way legally bind DAT, nor shall the Merchant be authorised to make any representations about DAT or its services other than to set forth DAT’s responsibilities as outlined in this agreement.

MERCHANT’S OBLIGATIONS
The Merchant is prohibited from allowing any other party access to the hosting service through the Merchant’s unique Internet address, username and password.

The Merchant may not at any time use the service in contravention of any South African law. In particular, the Merchant undertakes to familiarise itself to ensure that it is kept continuously appraised of all South African law in force from time to time which has any bearing on the service and/or its use. DAT has no obligation to assist the Merchant in this regard.

It is the responsibility of the Merchant to immediately inform DAT of any changes in banking, credit card or other pertinent details. The Merchant accepts liability for any amounts not paid as a result of such changes not being communicated in writing to DAT.

WARRANTIES
DAT does not make any representations nor, unless expressly given in writing, give any warranty or guarantee of any nature whatsoever in respect of the service or its suitability for any purpose. DAT does not warrant or guarantee that the information transmitted by and/or available to the Merchant by way of the hosting service:-

will be preserved or sustained in its entirety;

will be suitable for any purpose;

will be free of inaccuracies or defects of bugs or viruses of any kind, and DAT assumes no liability, responsibility or obligations in regard to any of the foregoing exclusions.

EXCLUSION OF LIABILITY
Except as otherwise expressly provided herein to the contrary, DAT shall not be liable to the Merchant or any third party for any loss or damage of whatsoever nature and/or howsoever arising (including consequential or incidental loss or damage which shall include but shall not be limited to loss of property or of profit, business, goodwill, revenue or anticipated earnings/savings).

The Merchant hereby indemnifies DAT against and holds DAT harmless for any claim by any party arising directly or indirectly out of access to or use of the service or information obtained through the use of it.

ACCEPTABLE USES POLICY
The Internet is intended for use by majors (and minors when supervised by majors). The Merchant is expected to use the Internet with respect, courtesy, and responsibility, giving due regard to the rights of other Internet users. The Merchant is expected to have a basic knowledge of how the Internet functions, the types of uses that are generally acceptable, and the types of uses that are to be avoided. Common sense is the best guide as to what is considered acceptable use. The following are unacceptable uses:-

Illegality in any form, including but not limited to activities such as unauthorised distribution, copying of copyrighted software, violation of SA export restrictions, harassment, fraud, trafficking in obscene material, drug dealing, and other illegal activities.

Net abuse, including but not limited to activities such as using a non-existent email return address in commercial solicitation, spamming (sending unsolicited advertising to numerous email addresses and newsgroups and/or generating a significantly higher volume of outgoing email than normal and allowing spamming by third parties to promote a web site hosted by DAT, posting outrageous messages to generate numerous responses, mail-bombing (sending multiple messages without significant new content to the same user), subscribing someone else to a mailing list without that person’s permission, cross-posting articles to an excessive number of newsgroups, attempting without authorisation to enter into a secured computer system. DAT reserves the right to determine what constitutes net abuse.

Tortuous conduct, including but not limited to posting of defamatory and scandalous information about a person without their consent, intentionally inflicting emotion distress, or violating trademarks, copyright, or other intellectual property rights.

Misuse of system resources, including but not limited to employing posts or programs that consume excessive CPU time or storage space; permitting use of email services, mail forwarding capabilities, POP accounts, or auto-responders other than for the Merchant’s own account; restricting access to CGI scripts installed on DAT’s servers; or attempting to use a single customer account for third party web sites by allowing more than one domain pointer to be used to reference pages within the customer’s site.

NETWORK AVAILABILITY GUARANTEE
DAT guarantees that the Merchant shall enjoy 99.00% availability to DAT and its affiliate’s Network. As more fully set out here below, DAT will credit the Merchant if DAT fails to meet this Availability Guarantee during any given calendar month.

At the Merchant’s request, DAT will calculate the Merchant’s “Network Unavailability” for any calendar month.

“Network Unavailability” is the number of minutes that the DAT network or that of DAT’s affiliates was not available to the Merchant, but will not include unavailability continuing for an hour or less which the Merchant fails to report to DAT within five days, or any unavailability resulting from:

DAT or its affiliates’ Network maintenance;

Merchant’s applications, equipment, or facilities;

Acts or omissions of the Merchant, or any use of the service authorised by the Merchant;

Reasons of Force Majeure;

Any component within a Network that is owned or maintained by Telkom SA;

Any act or omission of Telkom SA

For each accumulative hour, or part thereof, in any calendar month, of Network Unavailability, DAT will credit the Merchant’s account with an amount equal to the pro rata charge for one day of the monthly fee in so far as DAT does not comply with this guarantee.

Network Unavailability shall not constitute a breach sufficient for notice of cancellation of this Agreement unless same continues for an uninterrupted period of 3 (three) days.

PART D:
GENERAL

INTERPRETATION
In this agreement:-

clause headings are for convenience and shall not be used in its interpretation;

any gender shall include the other genders, a natural person shall include a juristic person unless the context clearly indicates a contrary intention, an expression which denotes the singular shall include the plural and vice versa and the following expressions bear the meanings assigned to them below and cognate expressions bear corresponding meanings:

“DAT” means Digital Age Technologies (Proprietary) Limited.

“Services” mean the products and services offered by DAT as set out in Part A and/or Part B of this agreement, as may be amended from time to time;

“Merchant” means the person or entity whose name, address and other details appear in the Merchant Details section of this agreement.

CHARGES
Upon signature hereof, the Merchant shall pay to DAT a setup fee as set out in the Fees and Commissions section attached hereto.

Annual subscription fees can be paid either by means of a cheque, credit card or by direct transfer into DAT’s bank account.

Monthly subscription fees shall be paid by means of a debit order.

Should payment be effected by means of a cheque, money order, postal order, or alternatively by way of a direct transfer, the Merchant’s account will only be opened upon receipt and clearance of payment.

Should payment be effected by means of a credit card, a surcharge of 5% of the subscription fees shall be levied.

In the event that any amount due for services and/or charges related to a Merchant’s credit card being declined or a debit order being reversed, are not honoured, DAT reserves the right to immediately cancel the agreement and close the account without further notice to the Merchant.

Should the Merchant fail to make payment on due date, DAT shall be entitled, without prejudice to any of its rights, to suspend the performance of any of DAT’s obligations in terms of this agreement and shall be entitled to charge the Merchant interest on the overdue amount from the due date to the date of actual payment (both days inclusive) at the rate of 2.5% per month or part thereof plus any additional costs incurred by DAT as a result of such failure to make payment on due date.

Unless otherwise agreed to in writing by DAT, any customs duties, import surcharges, taxes, rates or governmental levies which are payable in connection with the supply of services to the Merchant and related supply of goods and services to the public, will be payable by the Merchant, in addition to the charges stipulated in this agreement.

The Merchant shall pay DAT any additional charges due for services outside the terms of this agreement in accordance with DAT’s then standard scale of charges, provided that the Merchant has requested the additional services. DAT may suspend performance of its obligations hereunder if the Merchant fails to make payment as aforesaid.

All payments shall be made in South African currency to DAT (unless specifically stated otherwise by written agreement between the parties), free of exchange at DAT’s domicilium citandi et executandi, or such other address in the Republic of South Africa as DAT shall notify in writing or as otherwise agreed by the parties.

The merchant shall be provided with a monthly transaction invoice made available through the online Merchant Administration system accessed through DAT’s website at http://www.dat.co.za.

The merchant shall be provided with a monthly and/or annual statement of account reflecting the monthly fees and/or annual fees owing, according to the payment method chosen by the Merchant.

The merchant shall be provided with a monthly statement of account reflecting the card fee commissions owing according to the volume of transactions submitted by the Merchant.

The Merchant shall not be entitled to withhold payment for any goods or Services for any reason whatsoever. The Merchant shall not be entitled to set off against any charges payable in terms hereof any present or future claims or defence which the Merchant may have against DAT from whatsoever cause arising. The Merchant’s payment obligations in terms of this agreement will not be affected by the payment terms of any other agreement between the parties, nor will any agreement result in the suspension of such payment unless specifically reduced to writing and signed by the parties.

Where the Merchant effects payment of amount owing to DAT in terms of this agreement by means of a debit order, any increase in the charges that occurs pursuant to the provisions of this agreement shall take place automatically and with effect from the date on which any such increase becomes due and payable. In instances where such charges are payable on presentation of DAT’s invoice, such increase shall take effect on the date on which the Merchant receives an invoice recording such increased charges.

SUBSCRIPTION PAYMENTS
Annual and monthly subscriptions can be paid either by means of a cheque, credit card or by direct transfer into DAT’s bank account.

Should payment be effected by means of a cheque, money order, postal order, or alternatively by way of a direct transfer, the Merchant’s account will only be opened upon receipt and clearance of payment.

In the event that any amount due for hosting and/or charges related to a Merchant’s credit card being declined or not honoured, DAT reserves the right to immediately cancel the agreement and close the account without further notice to the Merchant.

Should the Merchant fail to make payment on due date, DAT shall be entitled, without prejudice to any of its rights, to suspend the performance of any of DAT’s obligations in terms of this agreement and shall be entitled to charge the Merchant interest on the overdue amount from the due date to the date of actual payment (both days inclusive) at the rate of 2.5% per month or part thereof plus any additional costs incurred by DAT as a result of such failure to make payment on due date.

The Merchant shall not be entitled to withhold payment for any reason whatsoever. The Merchant shall not be entitled to set off against any charges payable in terms hereof any present or future claims or defence which the Merchant may have against DAT from whatsoever cause arising. The Merchant’s payment obligations in terms of this agreement will not be affected by the payment terms of any other agreement between the parties, nor will any agreement result in the suspension of such payment unless specifically reduced to writing and signed by the parties.

Where the Merchant effects payment of amounts owing to DAT in terms of this agreement by means of a debit order, any increase in the charges that occurs pursuant to the provisions of this agreement shall take place automatically and with effect from the date on which any such increase becomes due and payable. In instances where such charges are payable on presentation of DAT’s invoice, such increase shall take effect on the date on which the Merchant receives an invoice recording such increased charges.

FACILITATION AND BANKING
All transactions made in terms of and pursuant to the services envisaged in this agreement shall be made through Nedbank. The Merchant authorises DAT to obtain the necessary application forms, if needed, for the opening of a banking account in the name of the Merchant at Nedbank and undertakes to sign such documents and do such deeds as may be necessary to ensure the opening of such banking account.

In the event that the Merchant obtains his/her own banking account with Nedbank, he/she shall be entitled to make of use such account directly via DAT’s credit card collection facility, in which case the following shall apply:

The transaction fee commissions for VISA and MasterCard card types shall be determined solely by Nedbank in such manner as accounted for via normal business practices, the Merchant being a customer of Nedbank and liable for all duties and performance obligations as agreed to between the Merchant and Nedbank.

Any money due to the Merchant for sales made in terms of the Services provided by DAT shall be automatically forwarded to the Merchant’s account at Nedbank, via normal business practices as determined by Nedbank.

The card fee commissions shall become due and payable to DAT by the Merchant monthly in arrears. Such commissions shall be deducted from the merchant’s bank account via a debit order.

DAT accepts no liability for any loss or damage suffered by the Merchant of any nature whatsoever, whether caused directly or indirectly, incidental or consequential to the activation and implementation of the services provided by DAT to the merchant where such services are conducted in the manner described above, the Merchant being fully responsible for all its duties and performance obligations to Nedbank.

TERMINATION ON BREACH
In addition to any rights of termination which either party may have at common law, this agreement may be terminated by one party if the other party commits a breach of any of the terms of this agreement and fails to rectify the breach within a period of 30 (thirty) days of receipt of a written notice specifying the breach.

On the occurrence of any one or more of the following events:

On default of the Merchant to make payment on due date; or

In the event of insolvency, liquidation or judicial management proceedings being instituted by the Merchant or the Merchant making any arrangement in contemplation of insolvency,

The entire balance of all and any money due by the Merchant to DAT will immediately become due and payable and, failing payment within 3 (three) days thereof DAT may at its option either cancel this agreement or require specific performance, provided that in either case DAT may recover all damages it may suffer as a result.

The Merchant will be liable for all costs incurred by DAT in connection with the recovery of any money owing by the Merchant to DAT, such cost to be paid on an attorney and own client scale.

JURISDICTION AND DISPUTES
Notwithstanding the amount which may at any time be owing, the parties do hereby consent, in terms of section 45 of the Magistrates Court Act (No 32 of 1944), to the jurisdiction of the Magistrates’ court having jurisdiction for the determination of any action or proceeding otherwise beyond the jurisdiction of the said court, provided however, that subject to the clause 3.2 below, nothing shall prevent either party from instituting action in any other court of competent jurisdiction.

Notwithstanding anything to the contrary herein contained, in the event of any dispute arising in regard to the interpretation of this agreement, or the performance of any of its terms, or in regard to any claims, then such shall, at DAT’s election, be referred to for arbitration in accordance with the arbitration laws then in force in the Republic of South Africa read with the rules of the Arbitration Foundation of Southern Africa. An arbitrator shall be appointed by agreement between the parties to resolve such dispute, and in the event of the parties not being able to agree on an arbitrator within 15 (fifteen) days of the dispute arising, then the appointment of an arbitrator by the Chairman of the Arbitration Foundation of Southern Africa shall be binding upon the parties. The parties agree that the decision of the arbitrator shall be final and binding on them and shall be made an order of any court of competent jurisdiction should it be necessary to execute under the arbitrators order.

ASSIGNMENT
The Merchant will not be entitled to assign, cede or transfer any rights or obligations acquired in terms of this agreement in whole or in part to any other party or person without the prior written consent of DAT which will not be withheld unreasonably.

NOTICES
The parties choose the addresses set out in this Agreement as their domicilium citandi et executandi for all purposes under this agreement, whether in respect of court process, notices or other documents or all other communications.

Any notice or communication required or allowed in terms of this agreement will be valid and effective only if it is in writing, but, where, in terms of this agreement, any communication is required to be in writing, the terms “writing” will include communications by telefax.

Any party may by written notice to the other party change its telefax number or address chosen as its domicilium citandi et executandi, to another telefax number or address which is not constituted exclusively by a post office box address. The change will become effective on the fifth business day from the deemed receipt of the notice by the addressee.

Any notice to a party sent by prepaid registered post (by airmail if appropriate) in a correctly addressed envelope to it at its domicilium citandi et executandi will be deemed to have been received on the fifth business day after posting (unless the contrary is proved).

Any notice to a party delivered by hand to a responsible person during ordinary business hours at its domicilium citandi et executandi will be deemed to have been received on the day of delivery (unless the contrary is proved).

Any notice to a party sent by telex or telefax to its chosen telex of telefax, will be deemed to have been provided, unless the contrary is proved, immediately upon the issuance, by the transmitting telefax machine, of a report confirming correct transmission of all the pages of the document containing the notice.

Notwithstanding anything to the contrary herein contained a written notice or communication actually received by a party will be an adequate written notice or communication to it notwithstanding that it was not sent to or delivered at its chosen domicilium citandi et executandi.

VALIDITY
If any provision of this agreement is found or held to be invalid or unenforceable, the validity of all other provisions hereof will not be affected thereby and the parties agree to meet and review the matter and if any valid and enforceable means is reasonably available to achieve the same object as the invalid or unenforceable provision, to adopt such means by way of variation of this agreement.

SEVERABILITY
In the event that any of the terms of this agreement are found to be invalid, unlawful or unenforceable, such terms will be severable from the remaining terms, which will continue to be valid and enforceable. If any invalid term is capable of amendment to render it valid, the parties agree to negotiate an amendment to remove the invalidity.

VARIATION AND WAIVER
No variation of or addition to this agreement will be of any force or effect unless reduced to writing and signed by the parties.

No waiver on the part of either party of any rights arising from a breach of any provision of this agreement will constitute a waiver of rights in respect of and subsequent breach of the same or any other provision.

FORCE MAJEURE
Neither party hereto shall incur any liability by reason of any failure to fulfil any obligation in terms of this agreement (other than a party’s payment obligations), if such failure is occasioned by force majeure including but not limited to such events as Acts of God, fire, accidents, government action, explosion, industrial dispute or any other act, omission or event beyond the reasonable control of such party. The onus of proving that any such failure was occasioned by force majeure will rest on the party alleging same.

PROTECTION OF INFORMATION
The parties agree not to use or disclose to any third party (except for the purpose of observing the terms and conditions of this Agreement) any know-how, trade secrets, business methods, financial information or any other proprietary or confidential information of the other party. Each party undertakes to ensure that its employees or any other person under its supervision or control shall not use or divulge the aforementioned information. The Merchant acknowledges and agrees that the provisions of this clause shall continue subsequent to cancellation/termination of this Agreement for any reason whatsoever.
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